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PREFACE 
By Senator Walter F. George 


This staff study concerns one of the most controversial areas of 
United Nations’ activities. It sets forth in an objective manner the 
principles and practices of the United Nations in dealing with the 
subject of human rights, deseribes some of the questions that have 
arisen in the United States with respect to this subject, and presents 
some of the proposals that have been made for charter changes. 

The charter affirms the faith of the peoples of the United Nations 

in— 
fundamental human rights, in the dignity and worth of the human person, in the 
equal rights of men and women and of nations large and small * * *, 
Few would disagree with this statement. Difficulties have arisen, 
however, relating to the extent to which the United Nations might 
encourage the promotion of these principles within member states. 
The fact that members of the United Nations differ so greatly in 
custom, history, religion, and their attitudes toward the individual 
raises profound questions as to the degree to which there can be 
fundamental agreement on what is encompassed by the subject of 
human rights. Indeed, in a country such as our own, whose Con- 
stitution embodies concepts of individual freedom which go far beyond 
those that exist in many countries of the world, the very suggestion 
that there is an international obligation to promote human rights 
arouses certain fears; for if human rights are inalienable rights of 
people as we believe, then responsibilities assumed by international 
organizations must be clearly defined to avoid any implication of 
international authority to impair those rights. 

This study was prepared by Mary Shepard, Foreign Affairs Division, 
Legislative Reference Service, Library of Congress, under the direc- 
tion of the subcommittee staff. It does not necessarily reflect the 
views of the Subcommittee on the United Nations Charter. 
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HUMAN RIGHTS, DOMESTIC JURISDICTION, AND THE 
UNITED NATIONS CHARTER 


A. INTRODUCTION 


On January 1, 1942, the Allied Nations issued a declaration of unity 
which expressed the conviction that victory was essential— 


to defend life, liberty, independence, and religious freedom, and to preserve 
human rights and justice in their own lands as well as in other lands * * *.! 


After the war the common policy of the Western Allied Govern- 
ments was to promote observance of these rights, seeking where pos- 
sible to incorporate guaranties in binding instruments, national and 
international. The Constitution of Japan and constitutions of the 
constituent states of Western Germany, for example, bear the im- 

rint of this policy. The peace treaties with the ex-enemy states in 
urope contain clauses on human rights, inserted at the instance of 
the Allies. For example, under the Rumanian treaty that state 
undertakes: 
* * * to secure to all persons * * * the enjoyment of human rights and of funda- 
mental freedoms, including freedom of expression, of press and publication, of 
religious worship, of political opinion, and of public meeting.? 

Increasing doubts as to the wisdom of imposed obligations, caused 
in part by violation of the treaties by the Communist satellite 
countries, resulted in the omission of a similar clause from the Japanese 
Peace Treaty, and the substitution instead of a pledge by Japan— 


to strive to realize the objectives of the Universal Declaration of Human Rights. 


Indicative of this change in attitude were the remarks of John Foster 
Dulles, the principal negotiator of the treaty for the United States: ® 

Human rights should have their primary sanction in community will and 
when treaties ignore that, and try to substitute an alien will, the treaties them- 


selves usually collapse through disrespect, dragging down the whole structure of 
international law, order, and justice. 


Embodied in the United Nations Charter is the concept that 
observance of human rights is a proper subject of international 
concern. Under the charter, the United Nations is authorized to 
promote such observance. No attempt is made to spell out the mean- 
ing of fundamental human rights in the charter‘ aside from what 
may be deduced from the qualification that they shall be promoted 
without discriminations relating to “race, sex, language, or religion.” 
Nor is any distinction made between those rights whose repression 
would result in a threat to the peace and others whose observance 


1U. 8. Congress. Senate. Review of the United Nations Charter: A Collection of Documents. Doc. 
No. 87, Jan. 7, 1954, p. 38. Hereinafter referred to as Collection of Documents. 

2U.8. Department of State. Treaty of Peace With Rumania. Publication No. 2769, 1947, p. 45. 

§ Quoted in U.S. Congress. Senate. Committeeon the Judiciary. Treaties and Executive Agreements. 
Hearings, 1953, p. 863. Hereinafter referred to as 1953 Hearings 

‘4 At one time the United States considered inserting specific mention of freedom of information and of 
> the proposed charter. See U. 8. Department of State. Postwar Foreign Policy Preparation, 

49, p. 386. 
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may be necessary for the full development of the human personality 
but are not necessarily essential to the preservation of peace.° 

In giving effect to the human rights provisions of the charter, the 
United Nations has engaged in a wide range of activities. It has, for 
example, set up commissions to give spec ial attention to human rights 
and the status of women, and subcommissions on freedom of in- 
formation and of the press, and the prevention of discrimination 
and protection of minorities. It has issued reviews and reports and 
initiated studies of forced labor, slavery, and trade-union rights. 
Moreover, the General Assembly has passed resolutions calling atten- 
tion to conditions which have allegedly involved violations of human 
rights. 

The charter contains no provisions, however, giving the United 
Nations authority to take positive action in this field in the absence 
of a breach of, or threat to, international peace. On the contrary, 
it specifies that the Organization shall not intervene in matters 
essentially within the domestic jurisdiction of any state unless there is 
a threat to the peace. This has meant that those who want to move 
beyond the recommendatory realm in the promotion of human rights 
have sought either to interpret existing charter provisions as having 
compulsive legal force within member states, or to encourage the 
negotiation and conclusion of treaties which might have that effect. 
It is these attempts to interpret the charter broadly or to negotiate 
conventions relating to human rights that have given rise in the United 
States to concern that internationally determined human rights may 
have an impact on the United States Constitution that would go 
beyond the intent of the United States Government in approving the 
charter. 

It is the purpose of this study to examine the provisions of the 
charter relating to human rights, to see how those provisions have 
been given effect, to review the impact of United Nations human 
rights activities upon the domestic jurisdiction clause of the charter 
and upon attitudes in the United States toward the United Nations, 
and to consider proposals to change the charter provisions concerning 
human rights. 


B. Human RiGuts PROVISIONS OF THE CHARTER 


Various articles of the charter authorize the United Nations to 
study, debate, establish subsidiary organs, recommend, draft con- 
ventions, and call conferences for various objectives, including the 
promotion of the observance of human rights. The member states 
are pledged to act in cooperation with the “Organization in achieving 
this purpose. There is the general limitation on the Organization, 
however, that it cannot “intervene” in matters “essentially within 
the domestic jurisdiction” of any state although it may take action to 
enforce the peace regardless of considerations of domestic jurisdiction. 

The first reference to human rights in the charter is in the preamble. 
Then in the main body of the document one of the purposes of the 
Organization is stated to be (art. 1, par. 3): 

* * * To achieve international cooperation * * * in promoting and encouraging 


respect for human rights and for fundamental freedoms for all without distinction 
as to race, sex, language, or religion. 


* Marian Neal. The United Nations and Human Rights, 1953, p. 116. 


ionic at as ld 


HUMAN RIGHTS, DOMESTIC JURISDICTION, AND U. N. CHARTER 3 


The General Assembly is made responsible for initiating studies 
and making recommendations to assist— 


in the realization of human rights and fundamental freedoms for all without 
distinction as to race, sex, language, or religion (art. 13, par. 1). 


As part of a program for international economic and social coopera- 
tion, the United Nations is charged with promoting observance of 
human rights and freedoms, in order to create conditions ‘“‘necessary 
for peaceful and friendly relations among nations.”’ Article 55, which 
sets out this program, reads: 


With a view to the creation of conditions of stability and well-being which are 
necessary for peaceful and friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples, the United Nations 
shall promote: 


(a) higher standards of living, full employment, and conditions of economic 
and social progress and development; 
(b) solutions of international economic, social, health, and related problems; 
and international cultural and educational cooperation; and 
(c) universal respect for, and observance of, human rights and funda- 
mental freedoms for all without distinction as to race, sex, language, or 
religion. 
Article 56, whose interpretation has aroused much conflicting 
opinion, reads as follows: 
_All members pledge themselves to take joint and separate action in cooperation 
with the Organization for the achievement of the purposes set forth in article 55. 


Responsibility for discharging the functions outlined in articles 55 

and 56 is vested in the General Assembly, and, under the authority of 
the Assembly, in the Economic and Social Council (art. 60). The 
Council is empowered to— 
make recommendations for promoting respect for, and observance of, human 
rights and fundamental freedoms for all (art. 62, par. 2). 
The charter specifically provides for the establishment of a Commis- 
sion on Human Rights under the Council (art. 68) and also calls for 
the encouraging of respect for human rights and fundamental freedoms 
as a basic objective of the trusteeship system (art. 76). 

Various proposals were made at the San Francisco Conference to 
provide for guaranties of human rights, both by the Organization 
itself and by the member states, but none was adopted. A Pana- 
manian proposal, for example, to amend article 1, paragraph 3 (above 
p. 2) to read— 
promotion and protection of human rights and fundamental freedoms 
was resisted with the objection that this would raise the 


question as to whether or not the Organization should actively impose human 
rights and fundamental freedoms within individual countries and that this would 
lead many people to expect more of the Organization that it could successfully 
accomplish.® 


The prevalent view in 1945, as brought out in one report, seemed 
to be that assuring or protecting human rights was primarily the 
concern of each state 


unless such rights and freedoms were grieviously outraged so as to create condi- 
tions which threaten peace, or obstruct the application of the provisions of the 
charter, then they cease to be the sole concern of each state." 


6 Quoted in Jacob Robinson. Human Rights and Fundamental Freedoms in the Charter of the United 
Nations. 1946, p. 36. 

7 United Nations Conference on International Organization: Selected Documents. Department of State 
Publication 2490, 1946, p. 483. 
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It was also anticipated at the time that after the Organization was 
established steps would be taken to draft an international bill of rights.® 

Although there is no definition of human rights and freedoms in the 
charter beyond the qualification of nondiscriminatory treatment, it is 
argued by some that the concept to some extent has been made ex- 
plicit by the Universal Declaration of Human Rights, drafted in the 
United Nations and approved by the General Assembly in 1948.° But 
the declaration was not formulated as an amendment of the charter 
and has no legal validity as a definition. It does indicate something of 
a consensus among nations as to what those rights are. This is not to 
imply that the expression, “human rights,” is without meaning. But 
the concept is elastic and can mean many things to many people.!® 

Sharp differences of opinion have arisen over the extent of obliga- 
tions imposed by the charter and on the limiting effect of the domestic 
jurisdiction clause on activities by the Organization in this field. The 
Assembly has upon occasion held that specific actions, such as systems 
of forced labor, or unfavorable treatment of wives of foreign nationals 
(by the Soviet Union) were in contravention of the human rights pro- 
visions of the charter... The Union of South Africa, subjected to 
charges of violations of human rights for its racial policies and to 
resolutions of criticism, has repes atedly protested that the United 
Nations has no proper concern in these matters of domestic jurisdic- 
tion. Despite Communist-bloc protests alleging intervention in in- 
ternal affairs, the United States has joined with other nations in the 
U. N. in accusing Bulgaria, Hungary, and Rumania of suppressing 
human rights. 


C. Human Rieuts ARTICLES AND THE UNITED StTatTEs CONSTITUTION 


The view has been advanced in the United States that certain 
charter provisions relating to human rights have the effect of changing 
national laws which may be inconsistent with those provisions. This 
issue was given impetus by a court action in California which related to 
the alien land law of that State. In Sei Fujii v. California ® a Cali- 
fornia district court of appeals held in 1950 that the California alien 
land law was invalid under the United Nations Charter. Two years 
later the Supreme Court of California, on appeal, affirmed the decision 
holding the land law invalid. In so doing, however, the court relied 
on the equal protection clause of the 14th amendment of the United 
States Constitution instead of on the provisions of the charter. In 
other words, although the California Supreme Court rejected the argu- 
ment of the district court as to the applicability of the United Nations 
Charter, it reached the same conclusion by basing its decision on a 
provision that had been in the United States Constitution for 80 years. 

The interest generated by the Sei Fujii case was due not so much to 
the substance of the decisions, however, as it was to the constitutional 

8 Ibid., pp. 483 and 496. 

® For text, see Collection of Documents, p. 247. 

10 In this connection se UNESCO. Human Rights: Comments and Interpretations, A Symposium, 
Allan Wingate. New York, 1950. 

11 Collection of Documents, p. 285. 

12 Tbid., pp. 283, 285. See also pp. 532, 533. 

18 Collection of Documents, p. 288. 

14 This clause reads: ‘‘No state shall make or enforce any law which shall abridge the privileges or im- 


munities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property 
without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.’”’ 
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and charter issues involved. The California district court of appeals 
had reasoned that: 


The charter has become ‘‘the supreme law of the land, and the judges in every 
State shall be bound thereby, anything in the constitution or laws of any State 
to the contrary notwithstanding.’”’ (United States Constitution, art. VI, sec. 2.) 
* * * This Nation can be true to its pledge to the other signatories to the charter 
only by cooperating in the purposes that are so plainly expressed in it and by 
removing every obstacle to the fulfillment of such purposes * * *. A perusal 
of the charter renders it manifest that restrictions contained in the alien land law 
are in direct conflict with the plain terms of the charter * * * and with the pur- 
poses announced therein by its framers. * * * Clearly such a discrimination 
against a people of one race is contrary both to the letter and to the spirit of the 
charter, Which, as a treaty, is paramount to every law of every State in conflict 
with it. The alien land law must therefore yield to the treaty as the superior 
authority. 


In contradicting this argument, the California Supreme Court held 
that a treaty does not automatically supersede local laws which are 
inconsistent with it unless the treaty provisions are self-executing. 
The court found that none of the relevant provisions of the charter 
were self-executing. The preamble and article 1, the court held— 


* * * state general purposes and objectives of the United Nations organiza- 
tions and do not purport to impose legal obligations on the individual member 
nations or to create rights in private persons. 


As for articles 55 and 56 of the charter, the court reasoned that— 


* * * although the member nations have obligated themselves to cooperate with 
the international orgar.ization in promoting respect for, and observance of, human 
rights, it is plain that it was contemplated that future legislative action by the 
several nations would be required to accomplish the declared objectives, and 
there is nothing to indicate that these provisions were intended to become rules 
of law for the courts of this country upon the ratification of the charter * * * 
The provisions of the charter pledging cooperation in promoting observance of 
fundamental freedoms lack the mandatory quality and definiteness which would 
indicate an intent to create justiciable rights in private persons immediately upon 
ratification. Instead, they are framed as a promise of future action by the member 
nations * * *. The charter represents a moral commitment of foremost im- 
portance, and we must not permit the spirit of our pledge to be compromised 
or disparaged in either our domestic or foreign affairs. We are satisfied, however, 
that the charter provisions relied on by plaintiff were not intended to supersede 
existing domestic legislation, and we cannot hold that they operate to invalidate 
the alien land law. 


In a more recent instance, where a plaintiff in lowa complained of a 
violation of the lowa and United States Constitutions, as well as the 
United Nations Charter, in being denied rights of burial because of 
race, the Iowa courts ruled that the provisions of the United Nations 
Charter had no bearing on the case.” 

The differences revolved around the meaning of the charter articles." 
Article 55 provides that— 

* * * the United Nations shall promote * * * universal respect for, and observ- 
ance of, human rights and fundamental freedoms. * * * 

and so does not impose any specific obligations on a member of the 
organization. A number of interpretations, however, can be placed 
upon the language of article 56 in which member nations have— 


* * * pledged themselves to take joint and separate action in cooperation with 
the Organization for the achievement of the purposes set forth in article 55. 
15 349 U.S. 70. 


16 For references to these articles in the debate on constitutional amendment, see Collection of Documents, 
PP. 308-310, 314. 


66490—55——_2 
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At the San Francisco Conference there was no generally agreed- 
upon explanation of the meaning of article 56. In view of this fact, 
it would seem that considerable latitude is left to each member state 
to follow its own interpretation, particularly insofar as its own domes- 
tic law is concerned. Of relevance in these circumstances is the official 
commentary of the Secretary of State contained in the report trans- 
mitted to the Senate at the time the charter was submitted for 
approval: ) 


* * * The United States delegation deemed it perfectly appropriate for the 
member states to pledge themselves to cooperate with the Organization for the 
achievement of these (economic and social) purposes. 

On the other hand, the view was advanced that the further element in the 
Australian proposal’ calling for national action separate from the international 
organization went beyond the proper scope of the charter of an international 
organization and possibly even infringed on the domestic jurisdiction of member 
states in committing them to a particular philosophy of the relationship between 
the government and the individual. 

The pledge as finally adopted was worded to eliminate such possible interpre- 
tation. It pledges the various countries to cooperate with the Organization by 
joint and separate action in the achievement of the economic and social objectives 
of the Organization without infringing upon their right to order their national 
affairs according to their own best ability, in their own way, and in accordance 
with their own political and economic institutions and processes. 


In an earlier case in the United States Supreme Court ' four Justices 
expressed the view that account should be taken in decisions on human 
rights of the policy affirmed in the United Nations Charter. It should 
be noted, however, that the charter provisions were not controlling in 
that opinion. 

The present United States Attorney General has advanced the view 

that although there is an obligation on members of the United Nations 
to “promote” the economic and social purposes of the charter and ‘“‘to 
take joint and separate action”’ for their achievement, there are doubts 
as to whether articles 55 and 56 could have internal effect, and, at any 
rate, their terms prevent them from being self-executing. In com- 
menting on the domestic implementation of treaties he has stated that 
in some cases: 
* * * the treaty as drafted, may stipulate or require that it be regarded as not 
self-executing. If its implementation requires appropriations or criminal sanc- 
tions or similar domestic legislation, it will necessarily depend on legislation passed 
by both Houses. In other situations, where the treaty might have internal effect, 
its terms may prevent it from being self-executing. A notable example is articles 
55 and 56 of the United Nations Charter, obligating the parties to “‘promote’’ 
stated social and economic objectives and pledging themselves ‘‘to take joint and 
separate action” for the achievement of these purposes. Recently, the California 
Supreme Court held these provisions were non-self-executing.”” 

Writers on the subject have advanced varying interpretations. An 
analysis made by Goodrich and Hambro weighs most of the relevant 
factors: 7 : 


The phraseology agreed to [in art. 56] was a compromise and like most compro- 
mises is capable of more than one interpretation. The question arises with respect 
to the significance of the qualifying words. ‘In cooperation with the Organiza- 


17 Report to the President on the Results of the San Francisco Conference. Department of State Publica- 
tion 2349, June 26, 1945, p. 115. Hereinafter referred to as Report to the President. 

18 At the San Francisco conference Australia had wanted article 56 to pledge all members to undertake ‘“‘to 
take separate and joint action and to cooperate with the Organization and with each other’’ to achieve the 
purposes of acticle 55. 

19 Oyama v. California (1948), 332 U. S. 633, 673 (1948). 

2° 1953 hearings, p. 922. 

i Goodrich and Hambro. The Charter of the United Nations. Boston, World Peace Foundation, 1949, 
pp. 323-324. 
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tion” presumably refers to the Organization as a separate entity functioning 
through the appropriate organs and not to its individual members; otherwise 
‘joint and separate action in cooperation with the Organization’’ becomes repeti- 
tious. If this is the proper interpretation, it would then appear that members 
pledge themselves not only to cooperate with each other, but also to cooperate 
with the appropriate organs of the United Nations with a view to achieving the 
purposes in question. It does not mean that recommendations of those organs 
become binding, but it does obligate members to refrain from obstructionist acts 
and to cooperate in good faith in the achievement of the purposes of article 55 





D. Drarring Human Ricuts TREATIES 


As has been noted, the promotion of human rights by the United 
Nations has taken a variety of forms such as the adoption of the 
declaration on human rights, and the creation of special study groups. 
In addition, the Organization has engaged in the preparation of draft 
treaties on genocide, civi) and political rights, economic, social and 
cultural rights, freedom of information, the political rights of women, 
and other subjects. For the past several years there has been concern 
in the United States not only over the possible impact of human rights 
charter provisions on domestic law, but also over the activities of the 
United Nations in drafting human rights treaties and United States 
participation in the process. The negotiation of these treaties 
probably has aroused greater apprehension among Members of 
Congress and various legal and other circles in this country than other 

types of United Nations activities in the human rights field. It is 
held in some quarters that the United Nations has gone beyond the 
proper limits of its authority in drafting treaties on human rights. 

A number of these treaties, it is further contended, contain clauses 
which would, if they were ratified by the United States, be in conflict 
with the constitutional provisions safeguarding human rights. More- 
over, it is asserted, they would transform some matters now solely 
within the national jurisdiction into matters of international concern; 
would move in the direction of transferring some national powers to 
international authorities; and would result in the sharing of some 
powers traditionally reserved to the States with the Federal Govern- 
ment or with international authorities. 

The problems which have been brought into focus by the drafting of 
the human rights treaties go beyond the treaties themselves. As the 
debate on a United States constitutional amendment during the 83d 
Congress revealed, they involve the larger issue of the relationship 
between the Constitution and an evolving international legal system, 
represented principally by the United Nations and its related agencies. 

The functions of the United Nations in the economic and social field, 
including the drafting of human rights treaties as previously pointed 
out, are exercised by the General Assembly, and under its authority 
by the 18-nation Economic and Social Council which it elects. Not 
only does the charter authorize the General Assembly to make— 


recommendations for the purpose of * * * encouraging the progressive develop- 
ment of international law and its codification (art. 13)— 


but the Economic and Social Council may— 


prepare draft conventions for submission to the General Assembly, with respect 
to matters within its competence * * * call, in accordance with the rules pre- 
scribed by the United Nations, international conferences on matters falling within 
its competence (art. 62, pars. 3, 4). 
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These provisions relating to economic and social activity are more 
extensive than those provided in the Covenant of the League of 
Nations. In the League, members were called on to secure fair condi- 
tions of labor and to entrust the League with supervision over the 
execution of agreements with regard to the narcotics traffic. The 
broad aims found in the United Nations Charter, however, such as the 
promotion of human rights and the attainment of higher standards of 
living, were not mentioned in the covenant.” 

Nevertheless, under the League there was considerable international 
cooperation in the economic and social fields. Nearly 100 inter- 
national agreements were concluded under League auspices in its first 
15 years.” Included among these were several conventions on such 
matters as the status of refugees and the manufacture, regulation, and 
distribution of narcotic drugs. 

Although the Charter of the United Nations does not specifically 
authorize the General Assembly to propose conventions for ratification 
by member states, the Assembly under article 10 can make recom- 
mendations to the members of the United Nations on any matter 
within the scope of the charter.“ Furthermore, article 13 authorizes 
the Assembly to make recommendations for the purpose of promoting 
international cooperation in the economic and social fields.» In 
practice, the Assembly has proposed conventions for ratification. 
No obligation rests on member states to ratify such conventions 
although as members they may participate in the drafting initiated in 
the appropriate organs. 

A number of procedures may be used in preparing draft conventions. 
The International Law Commission was established by the Assembly 
tothelp in codifying and developing international law and it may sub- 
mit drafts to the Assembly. The Economic and Social Council 
and its subsidiary bodies can also prepare drafts for General Assembly 
consideration. International conferences may be called, either to 
draft conventions for further consideration by the United Nations, 
to draft and consider conventions independently, or to consider con- 
ventions already drafted in the United Nations. Such conferences 
need not, and often do not, include the entire membership of the 
United Nations (and may include nonmembers); nor is it necessary 
for the draft treaties agreed upon at them to be forwarded to the 
General Assembly. 

In practice, the International Law Commission of the United 
Nations has drafted few conventions. The principal human rights 
treaties have been drafted by the Assembly and the Economic and 
Social Council working together, in one instance with the help of a 
U. N. sponsored international conference. At least two of the lesser 
treaties have been drafted in final form and opened for signature by 





22 Cheever, Daniel S., and H. Field Haviland, Jr. Organizing for Peace. Boston, Houghton Mifflin, 
1954, p. 69. 

2% Myers, Denys P. Handbook of the League of Nations. Boston, World Peace Foundation, 1935, p. 249. 

% With one exception, relating to peace and security functions. 

25 At the San Francisco Conference the Belgian and Australian delegations wanted to insert in the charter 
& provision which would have authorized the General Assembly to “submit general conventions for the con- 
sideration of states * * * with a view to securing their approval with appropriate constitutional pro- 
cedures.” Later the amendment was withdrawn with the explanation by the Australian delegate that 
since the powers of the Assembly had been expanded under art. 10 so that it could make recommendations 
directly to the members of the United Nations in relation to anything covered by the charter, he was satisfied 
that the problem had been properly taken care of. 
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U. N. sponsored conferences after preliminary work in the United 
Nations.” 

The charter does not list approval of international conventions as 
among important questions requiring a two-thirds vote in the Gen- 
eral Assembly. Although the Genocide Convention was approved 
and proposed for ratification by unanimous vote of the Assembly, the 
Right of Correction Convention (discussed below) was approved by 
25 votes, a bare majority of the members voting and less than an 
absolute majority. The conventions themselves specify the number 
of ratifications which must take place before they enter into effect 
among the ratifying parties thereto. This may range, for example, from 
20 ratifications, as in the Genocide Convention, to 6, as in the Right of 
Correction Convention. Ifa convention does not receive the required 
number of ratifications, it does not become effective, even among those 
ratifying and, in any event, no state may be bound by a convention 
which it has not ratified. Similar provisions govern the abrogation 
of a convention. For example, if the parties to the Genocide Con- 
vention should be reduced by withdrawals to less than 16 it will cease 
to be in effect. 


E. Human Ricuts Treaties DRAFTED IN THE UNITED NATIONS 


Since its inception the United Nations has been engaged in the 
drafting of a number of treaties dealing with the general subject of 
human rights. Six of these treaties have been opened for signature: 
none of them has been ratified by the United States. The effect of 
some of these, at least among nations ratifying them, would be to 
define, to some extent, the concept of human rights in the charter and 
to supplement the efforts of the United Nations to promote them. 
The treaties raise in sharpened form the general issue of domestic 
jurisdiction and of the proper scope of international authority. 


Conventions on human rights completed under the auspices of the United Nations, 
or under consideration by the United Nations 


1. COMPLETED 


Source of draft and date | Total | 





opened for signature | Entered into | number of United 
winniditnsa ait ea __ | «Cffect among ratifica- | States 
Conventions U.N. General | International nations | tions and | ratifica- 








aaa : ie ratifying | accessions | tions 
assembly conference to date 
Genocide Convention... ._____- Dec. 9, 1948 Jan, 12,1951 OP leas 
Convention on Prostitution.......| Mar. 21, 1950 i ....| July 25, 1951 BE teciceceeivad 
Convention Relating to the | 
Status of Refugees | | July 28,1951 | Apr. 22, 1954 15 Jan sentnewenn 


Convention on the Political | | 
Rights of Women.. Mar. 31, 1953 ....| July 7, 1954 | a 
Right of Correction Convention eis os 
Convention on the Status of | 
Stateless Persons............._- a ian Te ON cued ouceentnsiecianboce 


2. UNDER PREPARATION OR DRAFTED BUT NOT APPROVED 
Draft Convention on the Gathering and International Transmission of News. 
Draft Covenant on Political and Civil Rights. 
Draft Covenant on Economic, Social, and Cultural Rights. 
Draft Convention on Freedom of Information. 
Draft Convention on Nationality of Married Persons. 
Draft Convention on the Elimination of Future Statelessness. 
Draft Convention on the Reduction of Future Statelessness. 
Draft Supplementary Convention on Slavery. 


* A chronology of the Genocide Convention provides an example of the procedures followed. By resolu- 
tion of the General Assembly at its 1946 session the Economic and Social Council was instructed to under- 
take preparatory studies for a draft convention. These studies were initiated early in 1947 when, at the re- 
quest of the Council, the U. N. Secretariat drew up a preliminary draft, which was circulated to member 
states for their comments. In March 1948, the Council established an ad hoc committee of seven member- 
states which completed its own draft. After a general review by the Council, the draft was forwarded to 
the Assembly where it was debated in the Legal Committee. The revised text was discussed again in full 
Assembly and finally, on December 9, 1948, the Convention on Genocide was approved for the considera- 
tion of member states. 
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1. THE GENOCIDE CONVENTION 


Only one treaty, the Genocide Convention, has so far gained 
substantial worldwide acceptance. The United States has not ratified 
it and is therefore not bound by it. This convention offers an illustra- 
tion of some of the major constitutional and international problems 
which are involved in treaty drafting by the United Nations or by 
other international organizations.” 

At its first session in December 1946, the U. N. General Assembly 
declared in a resolution that genocide, ‘“‘a denial of the right to existence 
of entire human groups,’’ was a crime under international law. Be- 
sides inviting member states to enact legislation for the prevention and 
punishment of the crime, the resolution called for the drafting of a 
convention to facilitate international cooperation to the same end. 
The convention as drafted was approved unanimously by the General 
Assembly in December 1948 and proposed for the signature and ratifi- 
cation or accession of member states.” It is now in effect as between 
some 50 ratifying states. 

The United States signed the convention and it was sent by the 
President to the Senate for its consent to ratification in June 1949. 
Early the following year public hearings were held by, a subcommittee 
of the Committee on Foreign Relations. On May 23, 1950, the sub- 
committee reported the convention to the full saunas e with 4 
specific understandings and 1 declaration designed to clarify its mean- 
ing. Since misgivings continued, the understandings were redrafted as 
reservations by. the full committee. The committee, however, did not 
recommend the convention to the Senate and no further action has 
been taken.” 

In general terms, arguments in favor of the convention presented to 
the Foreign Relations Committee were to the effect that collective ac- 
tion by the nations in this matter was called for to prevent and suppress 
the lawlessness represented by genocide. Genocide aroused resent- 
ment among peoples everywhere and destroyed the friendly relations 
between states. Moreover, mass destruction of human groups was a 
concomitant of aggression against other nations and a threat to the 
peace. From the viewpoint of international interests, ruthless action 
of this nature caused wholesale dislocations of peoples and created the 
problem of caring for them by neighboring states. 

Arguments against ratification, although generally condemning 
genocide, stressed that the proposed convention “raises important 
fundamental questions but does not resolve them in a manner con- 
sistent with our form of government.” * Since genocide had never 
occurred in the United States, action of any kind was unnecessary. 

27 See U.S. Congress. Senate. Committee on Foreign Relations. The Genocide Convention. Hearings, 
January 1950. 555 pages. Hereinafter referred to as Genocide Convention Hearings. 
% For text, see Collection of Documents, p. 253. 
2 U.S. Congress. Senate. Committee on Foreign Relations. Legislative History, 8lst Cong., 2d sess 


Doe. No. 247, December 22, 1950, p. 28. 
“°° Genocide Convention Hearings, p. 158. 
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The convention might afford a vehicle whereby nations could inter- 
vene in each others’ domestic affairs and far from contributing to 
peaceful relations, could be a cause of unfriendly relations. Criticism 
was also directed at the convention for being ineffectual for the 
purpose it was designed to serve. 

The Senate Foreign Relations Committee has not considered the 
convention since 1950. In May 1954, a committee memorandum 
stated that— 


there are no plans to do so at this time. 
and that— 


the present administration has indicated that it does not expect to seek action on 
the convention. The Genocide Convention, therefore, is still pending before the 
Committee on Foreign Relations. It could not become effective for the United 
States unless * * * the Senate gave its advice and consent to ratification, and 
the President proceeded to ratify it. 


2. THE DRAFT COVENANTS ON HUMAN RIGHTS 


At the San Francisco Conference several states advanced the idea 
that a bill of rights should be attached to, or included in, the United 
Nations Charter. However, the conclusion was reached that— 

* * * the present Conference, if only for lack of time, could not proceed to realize 
such a draft in an international contract. The Organization, once formed, could 


better proceed to consider the suggestion and to deal effectively with it through a 
special commission, or by some other method.” 


The State Department commentary which accompanied the U. N. 
Charter when it was before the Senate for approval contained the 
observation that the proposed United Nations Commission on Human 
Rights would— 
have the opportunity to work out an international bill of rights which can be 


submitted to member nations with a view to incorporation in their fundamental 
law, just as there is a Bill of Rights in the American Constitution.® 


Apparently, the United States view at that time was for the United 
Nations to propose a bill which the member states, acting individually, 
could embody in their domestic law in whatever form they saw fit. 

Following this line of policy, the United States representatives pro- 
posed in the Human Rights Commission that a bill of rights should 
take the form of a declaration which, while not binding the members, 
would give, it was contended, tremendous impetus to the advancement 
of human rights throughout the world. The United Kingdom, on 
the other hand, pressed for the conclusion of a general convention, 
confined to a limited number of fundamental rights but enforceable 
under international law. The decision was taken by the Commission 
to prepare drafts of both a declaration and a convention. 

The Universal Declaration of Human Rights, as finally adopted by 
the United Nations in 1948, reflects the views of many nations and 
differs in a number of respects from the United States conception of 
essential rights. It received the approval of the United States repre- 
sentative, however, on the grounds that it gave expression to many of 
the traditional American liberties and because ‘‘we believe in the 


31 U. S. Senate. Committee on Foreign Relations. Memorandum on Status of the Genocide Conven- 
tion. May 1954. 
ion Department of State. United Nations Conference on International Organization Publication 2490, 
946, p. 496. 
%3 Report to the President, p. 118. 
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overall pattern of this document.”’ In indicating this approval the 
representative emphasized that the declaration was not a legally 
binding instrument: 

In taking up the consideration of the declaration it is of primarv importance that 
we keep clearly in mind the basic character of the document. It is not a treaty; 
it is not an international agreement. It is not and does not purport to be a state- 
ment of law or of legal obligation. It is a declaration of basic principles of human 
rights and freedoms, to be stamped with the approval of the General Assembly 
by formal vote of its Members.*4 


At first the draft of a convention on human rights (as distinct from 
the declaration) covered only civil and political rights. Principally 
at the instance of Australia, France, and the Soviet Union, economic, 
social, and cultural rights were later included. In 1952, the United 
States and several other nations succeeded in having the draft sepa- 
rated into two covenants, one consisting of political and civil rights and 
the other of economic, social and cultural rights.* 

The attempt to draft these covenants has brought into sharp focus, 
even more than the declaration, all of the divergencies of political, 
legal, philosophical, economic, and social concepts that prevail in the 
United Nations membership. As the covenants were being developed 
in the United Nations, concern was expressed in the United States 
over the effect ratification might have with respect to the Bill of 
Rights in the United States Constitution, Federal-State relation- 
ships and domestic laws on human rights. The drafts represent an 
effort to regulate internationally by treaty important questions 
bitherto considered uniquely of domestic interest. In addition, they 
deal with the fundamental relationships between the state and the 
individual, relationships with regard to which there are wide diver- 
gencies among the nations. 

Aside from these issues, critics of the draft treaty on political and 
civil rights point out that one of the fundamental concepts of the Bill 
of Rights, which is protection of the individual against possible gov- 
ernment despotism, has been obscured, if not largely lost, ia the United 
Nations draft. The treaty, they point out, allows serious limitations 
on certain rights which, in effect, would go far toward nullifying the 
proclamation of the rights. Although the draft provides that there 
would be no derogation of rights in any contracting state by virtue of 
ratification of the treaty, this would not obviate the fact that the draft 
would propagate a faulty conception of liberty among member 
nations, and wide ratification would have the effect of giving interna- 
tional sanction to the permissible limitations. Moreover, they argue 
that some of the economic, social and cultural rights in the draft on 
these subjects are in essence aspirations and are not suitable for legal 
implementation or government guarantee. 

In the spring of 1953 Secretary of State Dulles announced that the 
United States would not become a party to covenants such as the ones 
being drafted. The drafts are not in final form and are still under 
consideration by the United Nations. 

% Collection of documents, p. 252. 
35 For texts of recent drafts, see Collection of Documents, pp. 267, 271. 
36 See Senator John Bricker’s comments along this line. In U.S. Congress. Senate Committee on Foreign 


Relations. Review of the United Nations Charter. Hearings, 1955, p. 1656. See also remarks of ex- 
President Truman, ibid., p. 1630. 
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3. FREEDOM OF INFORMATION 


In 1948 a conference on freedom of information was convened by 
the United Nations Economic and Social Council and three draft 
conventions were approved: one on the gathering and international 
transmission of news (the Newsgathering Convention), sponsored by 
the United States; another on an international right of correction, 
submitted by F rance; and a third, on freedom of information, proposed 
by the United Kingdom. 

As originally conceived, the proposed convention on freedom of 
information would have guaranteed to the nationals of every con- 
tracting state, and nationals of other contracting states lawfully 
residing within its territory, freedom to impart and receive information 
without governmental interference. In addition, governments would 
agree not to control the use or availability of the facilities of mass 
communications in a discriminating manner. 

As work proceeded on the draft, a sharp cleavage developed between 
those who sought to insert provisions to control the press through 
governmental legislation and those who opposed such interference. 
So many proposals for restrictive controls were advanced that many 
delegations, including United States representatives, began to fear 
that far from guaranteeing freedom of information the convention 
would have the opposite effect of giving international sanction to 
governmental restrictions. A 1951 revised draft was viewed as 
suffering from the same defects.*” 

In the United States, objections were raised to the convention on the 
grounds that it was contrary to the first amendment of the Constitu- 
tion safeguarding freedom of the press from encroachment by the 
Government. The United Nations was also said to be intervening, 
in infringement of the charter, in the essential domestic jurisdiction 
of member states in drafting treaty law on basic human rights, includ- 
ing freedom of the press.* 

No final action has been taken in the United Nations on the 1951 
draft. It has long been apparent, however, that the United States 
would not approve a convention based on this draft and that the 
President would not submit it to the Senate for its consent to rati- 
fication.” 

The Newsgathering Convention, amalgamated with the Right of 
Correction Convention, was approved by the General Assembly in 
1949 but not opened for signature pending completion of the Conven- 
tion of Freedom of Information. At. the Assembly’s 1952 session 
several countries, including France, urged adoption of a Right of 
Correction Convention. The United States had opposed such a 
convention on grounds that it could become a source of distorted 
propaganda as “it offered governments the right to require other 
governments, parties to the convention, to issue ‘‘corrections’”’ of news 
stories which they did not approve. A version somewhat different 
from that of 1949 was nevertheless approved by a vote of 25 to 22. 
Since the executive branch does not favor the draft, it has not been 
submitted to the Senate for consent to ratification. 


” For text of this draft, see Collection of Documents, p. 256. 

38 Elisha Hanson. Freedom ofthe Press: Is It Threatened in the United Nations? American Bar Asso- 
ciation Journal, June 1951, p. 417. Seealso, Frank Holman. The Convention on Freedom of Information: 
4 Threat to Freedom of Speech in America. American Bar Association Journal, August 1951, p. 567. 

8° For a review of developments which have taken place and difficulties encountered in the United Na- 
tions, see Carroll Binder’s ‘‘ Freedom of Information and the United Nations,”’ International Organization, 
May 1952, p. 210. 
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4. OTHER CONVENTIONS 


A Convention on the Political Rights of Women, providing for the 
right of women to vote and to be eligible for election, was approved 
and opened for signature by the General Assembly at its 1952 session. 
The Secretary of State has indicated that the United States will not 
sign the convention partly because it does not constitute “a proper 
field for exercise of the treatymaking power.” “ 

Other conventions on the general subject of human rights drafted 
under the aegis of the United Nations relate to prostitution, refugees, 
and stateless persons. In addition, various amendments and proto 
cols to conventions antedating the United Nations have been adopted 
and opened for signature, including a number relating to slavery, 
traffic in women and children, and traffic in obscene publications, 


F. Domestic JuRISDICTION AND Human RiGuts 


Two principal points of view prevail in the United States as to 
whether the domestic jurisdiction clause of the charter (art. 2, par. 7) 
is applicable to treaty drafting in the United Nations particularly as it 
involves human rights. This article reads: 

Nothing contained in the present charter shall authorize the United Nations 
to intervene in matters which are essentially within the domestic jurisdiction of 
any state or shall require the Members to submit such matters to settlement under 
the present Charter; but this principle shall not prejudice the application of en- 
forcement measures under chapter VII. 

Some emphasize that when conventions are drafted and proposed 
by the United Nations, the organization is merely acting as a con- 
ference of 60 nations and that each nation has inherent national 
powers to act which need not necessarily be derived from its adherence 
to the charter. When meeting as the General Assembly, the argument 
runs, member states do not lose the legal capacity which they other- 
wise possess to negotiate treaties. From this point of view it is con- 
tended that article 2, paragraph 7, does not apply to prevent the 
drafting of conventions, whatever their subject.*! 

Others hold that article 2, paragraph 7, applies to all the activities 
of the Organization, including treaty drafting, and that it operates 
to prevent the United Nations, as an organization, from drafting or 
proposing treaties whose substance is considered to be within the 
essential domestic jurisdiction of states.“27. Thus, even discussion of 
certain subjects might be viewed in some quarters as intervention in 
domestic matters, and has been so considered at various times by the 
Soviet-bloc nations, France, and South Africa. 

It was brought out at San Francisco that one purpose for including 
the domestic jurisdiction clause in the charter was to make clear that 
in carry ing out its functions the United Nations would deal “with and 
through” governments and there would be no direct interference in 
the economic or social affairs of member states. The purpose was to 
establish a general principle, not a “technical and legalistic’? formula. 
The principle was sufficiently flexible, it was thought, to permit of 

4* Collection of Documents, p. 296. 

41 See Myers McDougal and Gertrude C. K. Leighton. The Rights of Man in the World Commu 
nity’ Constitutional Mlusions Versus Rational Action. Yale Law Journal, December 1949, p. 78. 

43 See, for example, George Finch. The Need To Restrain the Treatymaking Power of the United 
States Within Constitutional Limits. American Journal of International Law, January 1954, p. 63. See 


also U. 8. Congress. Senate. Committee on the Judiciary. Treaties and Executive Agreements. Hear 
ings, 1955, pp. 492-497. 
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evolution according to the “changing conditions of the world com- 
munity.”’ In the last analysis, the United States delegate contended— 


there can be no successful intervention into the domestic life of any member 
state without that state’s consent or acquiescence.* 


It was proposed in San Francisco that a reference to international 
law be included in the nonintervention clause as a test to determine 
what was domestic. This did not gain general acceptance, largely 
because of the view that the body of international law and traditional 
conceptions were inadequate and “not of a character which ought to 
be frozen into the new organization.” “ It was also pointed out that— 


the charter itself being international law, it could be argued that all of the matters 
referred to in the charter are now no longer ‘‘domestic.”’ * 


On the other hand, the view was advanced that the reference was 
unnecessary since the clause was part of an international agreement 
and would naturally be interpreted in terms of international law.” 

In practice the United Nations has largely followed the traditional 
rule of international law that if the substance of a matter is controlled 
by an international agreement, or other provisions of international 
law, then it ceases to be solely within the domestic jurisdiction of the 
states concerned. According to this rule, the effect of ratification of 
treaties on human rights would be to make the matters covered of 
international concern and to remove them from the exclusive realm of 
domestic jurisdiction, at least among those states ratifying or accept- 
ing the treaties. 

‘Since most of the members of the United N vations, including the 
United States, have in general not objected to the drafting of treaties 
in the economic and social field, they have evidently not considered 
the mere drafting or United Nations approval as a form of intervention 
in matters essentially within domestic jurisdiction. Only the Soviet 
Union and Czechoslovakia appear to have invoked the principle in 
protest against the drafting of certain treaties on human rights. At 
one point in the drafting of measures for carrying out a human rights 
convention, the Soviet representative declared that this constituted 
“an attempted gross infringement”’ of the domestic jurisdiction clause 
of the charter.” The Soviet Union has also alleged violation of the 
clause in the drafting of the convention on the nationality of married 
women and together with Czechoslovakia has invoked article 2, para- 
graph 7 as a bar to the drafting of the protocol on the status of stateless 
persons. * 

One author expresses the view that the— 


root of the difficulty lies in the lack of demarcation between domestic and inter- 
national legislation— 


and that— 


A line must be drawn beyond which the international organizations know they 
cannot pass. The United Nations should draw the line in a resolution of the 


4 Quoted in Jacob Robinson. Human Rights and Fundamental Freedoms in the Charter of the United 
Nations. New York, the International Press, 1946, p. 46. 

* Report to the President. pp. 44-45. 

45 Robinson, op. cit., p. 45. 

46 For proposals to ms ake the International Court the official organ for the interpretation of the charter, see 
U.S. Congress, Senate, Committee on Foreign Relations, The International Court of Justice, Staff Study 
No. 8, May, 1955. 29 pages. 

7 United Nations. ‘conomic and Social Council. Commissionon Human Rights. Summary Record. 
December 15, 1947. Document E/CN.4/SR 38, p. 9. 

# United Nations. Economicand Social Council. Documents E/AC.7/SR 101, pp. 15-17; E/AC.7/SR 102, 
p. 4; and F/AC.7/SR 267, p. 9. See also United Nations. General Assembly. Seventh Session. Third 
Committee. Summary record, 421st meeting, paragraph 4. 
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General Assembly and should facilitate a judgment on the question by the Inter- 
national Court. The United States should draw the line by amendment in the 
Federal Constitution.” 


A proposal to draw the line in the Constitution was contained in the 
Bricker amendment and similar proposals considered by the Senate in 
1953 and later. Senator Bricker explained that section 2 of one 
proposed amendment (S. J. Res. 1, 83d Congress, 1st session)— 

makes article 2, paragraph 7, of the U. N. Charter effective insofar as the United 
States is concerned.” 

This section reads: 

No treaty shall authorize or permit any foreign power or any international 
organization to supervise, control, or adjudicate rights of citizens of the United 
States within the United States enumerated in this Constitution or any other 
matter essentially within the domestic jurisdiction of the United States. 

In the final version approved by the Judiciary Committee in 1953, 
section 2 was eliminated and section 1 appeared as follows: © 

A provision of a treaty which conflicts with this Constitution shall not be of any 
force or effect. 

It has been argued that recognition of the supremacy of the Con- 
stitution over treaties is the only “dividing line” necessary for safe- 
guarding the human rights of American citizens as against possibly 
harmful treaties. Senator Bricker and others have contended that 
this supremacy should be clearly expressed in the Constitution, while 
others hold the view that precedent and judicial dicta have already 
established it in fact. 

The General Assembly has never adopted a resolution specifically 
attempting to define the area which is essentially within the domestic 
jurisdiction of member states, nor has the International Court been 
asked for an advisory opinion on the matter.® 


G. THe FeprrRat-StaTeE QUESTION 


As the hearings in the Senate on the Genocide Convention brought 
out, the general problem of domestic jurisdiction in relation to 
treaties includes, in the United States, the problem of safeguarding 
State powers as against those of the Federal Government. Under 
the United States Constitution, Congress has the power to enact 
legislation ‘‘necessary and proper’ to put a ratified treaty into effect 
internally, if such action is required. There are grounds, therefore, 
for the belief that a treaty requiring implementation by domestic 
law may provide a basis for enhancing federal powers at the expense 
of powers traditionally exercised by the states. 

The problem of giving full domestic effect to proposed covenants on 
human rights in federal-type nations which may ratify them has been 
debated during the course of the drafting of the covenants in the 
United Nations. A number of nations, including India and Australia, 
have sought to insert federal-state clauses in the draft treaties which 


Py Florence E. Allen. The Treaty as an Instrument of Legislation. New York. MacMillan, 1952, p. 
5 


50 1953 hearings, p. 9. 

51 1953 hearings, p. 1. 

82 Collection of Documents, p. 301. 

53 For a review of recent Court action which bears on the question of domestic jurisdiction see Henri 
Rolin’s The International Court of Justice and Domestie Jurisdiction. International Organization, vol. 8, 
February 1954, pp. 36-44. 

4 Genocide Convention. Hearings, pp. 45-47, 57-59, 67-69, 101-102, 168-169, 195, 199, 208-210, 232, 251, 
265, 531-533. 





18 HUMAN RIGHTS, DOMESTIC JURISDICTION, AND U. N. CHARTER 


would relieve federal-type states of treaty obligations for matters under 
state control in their federal constitutional systems. 

It has been proposed, for example, that a federal-state clause be 
inserted in the draft covenants which would provide that: » 

This covenant shall not operate so as to bring within the jurisdiction of the federal 
authority of a federal state * * * any of the matters referred to in this covenant 
which, independently of the covenant, would not be within the jurisdiction of the 
federal authority. 

Subject to this stipulation, the obligations of a federal government 
would be the same as those of other ratifying states to the extent that 
the matters dealt with were within the federal jurisdiction under its 
constitution. However, in other respects, the only obligation of the 
federal government would be to recommend favorably the provisions 
to the appropriate authorities of its states or other constituent units 
and to report to the U. N. Secretary-General on their relevant laws or 
other action in reference thereto. With the aim of safeguarding the 
principle of equality of contracting parties an additional paragraph 
would provide that— 

A contracting state shall not be entitled to avail itself of the present covenant 
against other contracting states except to the extent that it is bound by the 
covenant. 

In 1952, when the Department of State was actively concerned 
with such treaties, its view was that a qualification of this kind would 
appropriately safeguard the federal-state division of powers in the 
United States and that Federal powers would not be increased if the 
covenants were ratified.** Under this qualification the obligations 
undertaken, it was held, would be limited to matters which under 
the Constitution were within the delegated federal powers. 

In the United Nations, member states which did not wish to see a 
federal-state clause included in the covenants stressed that such an 
insertion would result in federal states enjoying a privileged position. 
A general rule of international law, they argued, was that states were 
responsible for the fulfillment of their international obligations with 
respect to their territories as a whole and this rule should not be 
violated. A qualifying clause would have the effect of a reservation 
which would nullify a large part of the covenants as far as federal 
states were concerned. It was contended that when states become 
parties to treaties they must all be equally bound. On the other hand, 
the view was advanced that reservations could be made by federal 
states, should they require them, to deal with internal matters. 

Arguments in favor of the qualifying clause were to the effect that 
to attempt to settle present-day problems from the point of view of 
traditional doctrine would be to frustrate the organic growth of 
international law. Some accommodations would have to be made to 
the special position of federal states. As international cooperation 
developed, the question was bound to arise with increasing frequency. 
Moreover, the general rule of international law only applied in the 
absence of any specific provision to the contrary. As for reservations, 
if a federal government could not undertake commitments for its 
constituent units, it would not be proper for the government to ratify 


85 United Nations. Economic and Social Council. Commission on Human Rights. Report of the 
Tenth Session. Document E/2573, April 1954, pp. 25-28, 
5 1953 hearings, p. 325. 
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the covenants, and then to make reservations on certain matters 
involving the power of states or other constituent units. 

Doubts as to the effectiveness of safeguarding state powers, either 
by the insertion of a clause in a treaty or by reservation, have been 
raised by legal experts in the United States. A subsidiary body of the 
American Bar Association came to the conclusion, as stated in a 1951 
report, that: 


1. An international treaty cannot be safeguarded by a clause in the treaty or 
by reservation or understanding against the expansion of the limited power of the 
Federal Congress in the United States to such extent as necessary to fulfill the 
obligation under the treaty if Congress determines to exercise such power * * *. 

No action of the parties or of the Senate and the President at the time of rati- 
fication of a treaty can take away the constitutional power of Congress to execute 
the treaty and to fulfill the national obligation under the treaty if Congress decides 
to do so. 

2. Without affecting the power of Congress * * * the duly of the Federal 
Government toward other contracting nations for the fulfillment of United States 
obligations under a treaty and the intent of the United States at the time of execu- 
tion of the treaty can be restricted by a clause in a treaty such as the following: 

It is expressly stipulated (1) that federal states are not bound by the treaty 
to cause their legislative authorities to enact any legislation which they 
could not constitutionally enact in the absence of the treaty; and 

(2) it is the intention of the parties that the respective constitutional 
powers of state and federal authorities in federal states shall not be deemed 
to have been affected in any way by the coming into force of this instrument 
as an international agreement. 


This view is not shared by others who argue that the balance be- 
tween federal and state powers can be maintained by means of federal- 
state clauses in treaties, as well as by reservations. With regard to 
reservations Senator Wiley, for example, has stated: * 


A reservation or understanding attached to a duly concluded treaty and accepted 
by the other party or parties is an integral part of the whole instrument agreed 
upon. No rights can arise from the instrument which are prohibited by one of 
its parts. If the reservation or understanding precludes legislative action by the 
National Government in an area otherwise reserved to the States, the treaty itself 
necessarily precludes such action. 

The right of Congress under the necessary and proper clause to implement a 
treaty is coextensive with the treaty itself including any of its reservations or 
understandings. 


In the United Nations the International Law Commission was 
asked to report in 1950 on the effect of reservations in international 
law “both from the point of view of codification and from that of pro- 
gressive development of international law.’”’ Partly on the basis of 
its. report, the General Assembly adopted a resolution on January 12, 
1952, recommending that ” 


* * * organs of the United Nations, specialized agencies, and states should, in 
the course of preparing multilateral conventions, consider the insertion therein of 
provisions relating to the admissibility or nonadmissibility of reservations and to 
the effect to be attributed to them. 


The effect of this recommendation would be that the drafters of multi- 
lateral conventions would attempt to regulate reservations to the con- 


§? American Bar Association. Joint report (February 1, 1951) on progress in the study of the constitutional 
aspects of international treaties to the house of delegates of the American Bar Association by the Committee 
for Peace and Law Through United Nations and the Section of International and Comparative Law. (In 
Report of Standing Committee on Peace and Law Through United Nations, September 1, 1951.) 

§§ Statement by Senator Alexander Wiley, Congressional Record, vol. 100, pt. 1, 83d Cong., 2d sess., 
January 22, 1954, p. 668. 

5° United Nations. General Assembly. Official Records: Sixth session. Resolutions. Supplement No. 
20 (A2119), 1952, p. 84. 
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ventions, possibly including federal-state reservations, by provisions 
inserted in the treaties themselves.” 

One approach to the federal-state problem has been taken by the 
International Labor Organization. In its constitution there is a clause 
relating to federal states which automatically applies to all conven- 
tions approved by the Organization. Similar in intent to the para- 
graphs proposed for insertion in the covenants, the clause lays down 
procedures to be followed in bringing conventions to the attention of 
the appropriate legislative authorities. Under this clause a federal- 
type government may distinguish between conventions. Those which 
it regards as appropriate for federal action can be considered by the 
federal authority. Those which it regards as appropriate for action 
by the constituent provinces, states, or other governmental units can 
be transmitted to them for “the enactment of legislation or other 
action.” There is no obligation, however, to enact such legislation. 

The same subsidiary body of the American Bar Association referred 
to above has indicated that in its view this kind of procedure should 
be applied in the United Nations. A 1951 report stated: * 

If the subject of human rights and freedoms in the world under the United 
Nations Charter is to be pressed in the current state of conflicting and confused 
ideologies, the best approach would be by way of the procedure followed by the 
International Labor Organization, rather than by way of legally binding multi- 
partite treaties. The International Labor Organization proceeds in an advisory 
way formulating standards which are embodied in recommendations for legis- 
lative action by the members of the Organization or in conventions for ratifications 
in the usual course, except as specifically provided with respect to federal states 
which, where an International Labor Convention is wholly or partly within the 
sphere of state action, have the duty to make effective arrangements for reference 
of the convention to the proper federal or state authorities for the enactment of 
legislation or other action, and to report from time to time what has been done. 


H. Human RiGuts anp CHARTER REVISION 


As previously pointed out, the United Nations has drafted a number 
of treaties on the general subject of human rights, only one of which 
has so far gained wide international acceptance. Proposals have 
also been made which would modify the charter’s human rights 
articles themselves or which would regulate treaty drafting on eco- 
nomic and social subjects in the U nited Nations. 

The following outline of proposals affecting human rights and the 
United Nations makes no attempt to be comprehensive but is merely 
suggestive of the different lines of thought which have been advanced 
on this subject. 


1. SHOULD THE HUMAN RIGHTS CLAUSES OF THE CHARTER BE 
ELIMINATED OR CHANGED? 


In some quarters objections have been raised to the human rights 
provisions in the charter on the grounds that the relationship of an 
individual to his own government is peculiarly a matter of domestic 
concern to a state. The human rights clauses in the charter give the 


60 In its consent to ratification of the charter of the Organization of American States, the Senate attached a 
reservation relating to federal-state powers. See Collection of Documents, pp. 175-178. The latest drafts 
of the covenants on human rights contain the following clause: ‘*The provisions of the Covenant shall extend 
to all parts of federal states without any limitations or exceptions.’’ This clause, if finally adopted, pre- 
sumably would preclude any reservations relating to federal-state powers by federal-type states. 

61 Arrerican Bar Association. Joint report by the Standing Committee on Peace and Law Through 
United Nations and the Section of International and Comparative Law. Inreport of Standing Committee 
on Peace and Law Through United Nations, February 1, 1952, p. 71. 
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United Nations authority to concern itself with these relationships, 
within the limits of the domestic jurisdiction clause. International 
law, it is contended, should be confined to the relationships between 
states and not be concerned with relationships between a state and its 
nationals. The philosophy of this point of view has been stated by 
one author: ® 

In a world of sovereign nations there will always be differences in forms of 
government. Forms of government arise from social conditions and customs. 
And an essential characteristic of a nation’s form of government is the relation 
of the individual to the government * * *. 

The very essence of sovereignty is the right of a nation to decide its form of 
government, which means its own conceptions of the rights of its citizens. 

On the other hand, there are some persons who maintain that to 
strike out the human rights clauses of the charter would eliminate one 
of the principal purposes for the existence of the United Nations.® In 
the ideological struggle between free and totalitarian concepts an essen- 
tial difference, they contend, is in attitudes toward the rights of the 
individual. Fundamental human rights, the argument runs, are and 
always have been a matter of international concern: the articles in the 
charter have not made them so but have merely registered the fact.® 
Moreover, it is contended, the observance of human rights bears a 
direct relationship to the maintenance of peace. As Secretary of 
State, Gen. George C. Marshall stated: © 

The charter of the United Nations reflects these (human rights) concepts and 
expressly provides for the promotion and protection of the rights of man, as well 
as for the rights of nations. This is no accident. For in the modern world, the 
association of free men within a free state is based upon the obligation of citizens 
to respect the rights of their fellow citizens. And the association of free nations 
in a free world is based upon the obligation of all states to respect the rights of 
other nations. 

Systematic and deliberate denials of basic human rights lie at the root of most 
of our troubles and threaten the work of the United Nations. It is not only 
fundamentally wrong that millions of men and women live in daily terror of secret 
police, subject to seizure, imprisonment, or forced labor without just cause and 
without fair trial, but these wrongs have repercussions in the community of 
nations. Governments which systematically disregard the rights of their own 


people are not likely to respect the rights of other nations and other people and 
are likely to seek their objectives by coercion and force in the international field 


2. SHOULD THERE BE A DEFINITION OF HUMAN RIGHTS IN THE CHARTER? 


The authorization given the United Nations to promote the ob- 
servance of human rights, since it is general and undefined, would 
seem to permit the organization to concern itself with any right whose 
suppression May arouse international repercussions, subject to the 
domestic jurisdiction limitation. From one viewpoint, the lack of 
definition may be an advantage since it allows adaptability to devel- 
opments in the international ne Too narrow a definition would 
tend to restrict the United Nations whereas too wide a definition, 
such as the universal declaration, if it were an integral part of the 
charter, would broaden the jurisdiction of the United Nations beyond 
the area in which it has operated and permit, to a greater degree ‘than 
heretofore, what many states would consider inte rvention in domestic 
affairs. 





62 Raymond Moley. Chicago Journal of Commerce, June 7, 1950, editorial. 
83 See testimony of Ernest A. Gross. In U. 8S. Senate, Committee on Foreign Relations, Review of 

the United Nations Charter. Hearings, 1955, p. 1661. 

6 See statement by Secretary of State Dulles, 1953 hearings, p. 898. 

65 U. 8S. Department of State. Report on the United Nations, 1948, publication 3437, p. 175. 
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A possible reconciliation of these views may lie in the proposal that 
the United Nations be limited to promoting observance of those rights 
deemed essential to the maintenance of peace, or manifestly of inter- 
national interest, with or without an accompanying definition. A 
variation of this approach would be to try to distinguish between 
fundamental rights and others not so basic. The same result might 
be obtained by a suitable application of the domestic jurisdiction 
clause. 

Still another proposal has been for the universal declaration of 
human rights to be incorporated in the charter as a definition. The 
declaration defines the rights, briefly, as the right to life, liberty, and 
security of person; freedom of religion; freedom of opinion and expres- 
sion; freedom of assembly; self-government through free elections; 
freedom from slavery and torture; the right to a fair trial and to 
equality before the law; presumption of innocence until proved guilty; 
the right not to be subjected to retroactive laws; freedom of movement 
within one’s state and freedom to leave or return to it; the right of 
asylum; the right to a nationality; the right to found a family; the 
right to privacy; the right to own property, to social security and to 
work; the right to form and join trade unions; the right to an adequate 
standard of living, to education, and to rest and leisure; and the right 
to participation in the cultural life of the community. 

In United Nations practice the declaration has often been cited in 
resolutions of the General Assembly as a standard to be observed, 
sometimes with the inference that it enjoys almost an equal status 
with the charter. To attach it to the charter as a definition, how- 
ever, would make it a part of the international law of the charter. 
If the declaration were merely incorporated as a definition, it would 
impose an obligation on the United Nations to promote observance of 
the rights without necessarily imposing a corresponding duty on the 
part of member states to implement them in their domestic law. 
Conflicts between national standards and the international standard, 
not emphasized at the present time, might cause dissension in the 
United Nations and make its work more difficult. 

Moreover, in spite of the fact that the declaration was approved by 
a large vote in the United Nations General Assembly in 1948, the 
measure of universal consensus on the nature of fundamental human 
rights is probably not as substantial as this vote would seem to indi- 
cate. In the first place, all of the Soviet bloc, as well as Yugoslavia, 
the Union of South Africa, and Saudi Arabia, abstained from voting 
on the declaration. The United States itself, although voting in 
favor, indicated that it did so with reservations as to certain rights. 
For example, it was stressed during the course of the preparatory work 
that the United States did not consider language relating to the 
economic, social, and cultural rights as implying an obligation on the 
part of governments to assure enjoyment of these rights. 

Further, as already noted, for a number of years efforts have been 
directed in the United Nations toward the drafting of human rights 
covenants, which have not yet been completed and on which there 
are serious disagreements. 

It has proved possible for at least one group of nations in western 
Europe to agree on a definition of fundamental human rights. This 
was so principally because of their like-mindedness and the fact that 


% Collection of Documents, pp. 283-286. 
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there is already a relatively high standard for the protection of the 
rights in most of these countries. In 1950 a European Convention on 
Human Rights was drafted and is now in effect between 11 countries. 
The convention, based largely on the universal declaration, is confined 
to the minimum of those traditional civil and political rights on which 
there was substantial consensus.” 

Insertion of a definition in the charter would give the United Nations 
a mandate to promote observance of the defined rights. Whether 
such action would represent a broadening or a restriction of the 
present practice of the United Nations would depend on the phrase- 
ology of the definition as well as on other changes which might he 
made in the charter. 


3. SHOULD THE CHARTER OBLIGATE MEMBER STATES TO PROMOTE OR 
GUARANTEE OBSERVANCE OF HUMAN RIGHTS? 


Some quarters in the United Nations interpret the charter articles 
as imposing on member nations an obligation parallel to that of the 
United Nations in promoting the observance of human rights, at least 
with regard to those rights whose suppression may disturb peaceful 
and friendly relations among nations. For example, there has been 
an inclination to interpret the provision that human rights shall be 
promoted “without distinction as to race, sex, language, or religion’’ 
as a human right in itself, particularly insofar as racial discrimination 
is concerned, and that there is an obligation on nations to eliminate 
discrimination. 

Indeed, for the United Nations to fulfill its obligation presumes some 
parallel efforts on the part of member states to the same end. Other- 
wise, there would be a confusing conflict of objectives. The assump- 
tion of member states of an obligation which would make this parallel- 
ism clear, it is urged, might promote greater harmony of purpose. On 
the other hand, it has been suggested that since there is not even a 
minimum standard of respect for human rights among member states, 
an obligation not based on some expectation of fulfillment would do 
little to advance the cause of human rights, and might do positive 
harm by fostering disrespect for international obligations. 

Proposals for member nations to guarantee observance of human 
rights were rejected at San Francisco. As already noted, however, 
since that time some Western European nations have found it possible 
to agree on a bill of political and civil rights and have jointly agreed 
o safeguard them.® A different situation prevails in the United Na- 
tions. There, sharp differences make it doubtful that the requisite 
majority could agree on a definition or that they would go further 
and obligate themselves to implement the rights in their domestic 
law. 

In the United States, a charter change of this nature would have 
to be viewed in relation to its effect on domestic human rights law and 
federal-state powers 

*? Convention for the Protection of Human Rights and Fundamental Freedoms. In United Nations 
Yearbook on Human Rights for 1950. New York, 1952. P. 418-426. A protocol to the convention was 
adopted in 1952. A clause in the convention (article 60) precludes it from being construed to limit any right 
or freedom enjoyed under the laws of a contracting state. 


It should be pointed out that the European Convention on Human Rights allows some of the same 
limitations which have been criticized in the United Nations Draft Covenant. 
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4. SHOULD THE UNITED NATIONS BE A GUARANTOR OF THE 
OBSERVANCE OF HUMAN RIGHTS? 


At the present time the United Nations is only authorized to pro- 
mote observance of human rights within the limits of its general 
authority. Agreement on a bill of rights to be implemented in do- 
mestic law would presumably have to be a part of any United Nations 
guaranty of observance, with the difficulties already noted. In addi- 
tion, some international interpretative and enforcement procedures 
would have to be provided if the guaranty were to mean anything in 
practice. 

The latest United Nations draft of a covenant on political and civil 
rights provides for a Human Rights Committee which would act as a 
factfinding and good-offices agency to adjust complaints of violations 
made by states parties to the covenants. Disputes could also be 
taken to the International Court of Justice. The present draft of a 
covenant on economic and social rights outlines a system whereby 
ratifying states would report “in stages” to the United Nations under 
a program to be agreed upon. 

Many proposals have been examined during the course of drafting 
such measures. The most vehement conflict of opinion has centered 
on whether only states should be permitted to make complaints of 
violations of human rights to an international agency or whether 
individuals and groups should also have access to it. One suggestion 
was for the creation of an International Court of Human Rights to 
which not only states but nongovernmental organizations, groups, 
and individuals could apply, and whose judgments would be final 
and binding. A milder procedure for creation of conciliation or 
negotiation committees open to individuals and groups as well as 
states has also been suggested. Another alternative, supported by 
several representatives, called for setting up the office of a United 
Nations Attorney General where complaints could be received from 
any source. Negotiations for a friendly settlement with the states 
concerned could be undertaken and if unsuccessful the matter could 
be brought by the Attorney General before the Human Rights Com- 
mittee. Yet another proposal was that the Human Rights Committee 
itself should be permitted to investigate serious violations of human 
rights. 

None of these proposals has found substantial support mainly 
because governments have been unwilling to permit their citizens to 
have access to an international agency with respect to matters that 
may involve the relationship between the individual and his own 
government. Furthermore, there has been in some quarters doubt 
of the wisdom of permitting an organization, some, if not a majority, 
of whose members do not enjoy a high standard of human rights, 
to create or control agencies of the kind suggested. 

In the European Convention on Human Rights, the obligation for 
safeguarding the rights listed in the convention rests primarily on the 
governments of the ratifying states. A violation of rights which finds 
no redress in national courts may, however, by request of any ratify- 
ing state, be brought before the European Commission on Human 
Rights, elected by the Council of Europe’s Committee on Ministers. 
If settlement is not reached through the Commission, the Committee 


*® For a more detailed discussion of these proposals, see Marian Neal. The United Nations and 
Human Rights, 1953. p. 135. 
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offMinisters itself may decide by a twe-thirds vote on measures to be 
taken. The ratifying states undertake to regard as binding any de- 
cision of the Committee of Ministers, or of a European Court of 
Human Rights, if they have accepted its jurisdiction. The convention 
stipulates that means of settlement other than those provided in the 
convention will not be used except by special agreement among the 
disputants. 

Various plans for world government include a bill of rights in the 
proposed constitutions with alternative suggestions as to the rights to 
be reserved to the peoples, safeguarded by the national state, or 
placed under the jurisdiction of the international authority. In the 
United States, one of the serious criticisms of the draft covenant on 
civil and political rights has been that it is based on the theory that 
substantive civil and political rights are granted to the people by the 
government instead of being rights which are inherent and inalienable 
in the people. 

One group which has proposed a world constitution has sought to 
incorporate into it the idea of inherent individual rights. In the 
“Preliminary Draft of a World Constitution” ” a bill of rights, modeled 
somewhat after that of the United States, is included. It stipulates 
that no law could be passed or held valid in a world republic or any 
of its component units which was in conflict with the provisions of the 
bill. The proposed bill would reserve such rights to the people. 

Other proposals for world government would limit international 
jurisdiction over human rights to those which might be threatened by 
the exercise of limited powers delegated to the world government. In 
the Clark-Sohn plan,” for example, the international government 
would not— 
purport or attempt to safeguard the individual against violation of fundamental 
rights by his own national or local government. 

The United World Federalists would prohibit interference by the 
world organization with rights and liberties guaranteed to persons by 
their own national and state institutions.” 

There would seem to be little support in the United Nations for 
changing the terms of the charter to provide that the Organization be 
given power to protect the human rights of nationals of member 
states beyond the potential power it now has to suppress threats to, or 
breaches of, the peace. 


5. SHOULD THE CONCEPT OF DOMESTIC JURISDICTION BE FURTHER 
DEFINED OR DEVELOPED? 


As previously pointed out, there is disagreement as to whether the 
domestic jurisdiction clause of the charter could be applied to limit the 
treaty-drafting operations of the United Nations in the field of human 
rights. It has been suggested that before draft treaties are submitted 
to member states for signature, they should first be approved by a 
two-thirds or three-fourths vote of the Assembly. Such a vote 
would, in effect, serve as a judgment that the subject matter of the 





ae to Frame a World Constitution. Preliminary Draft of a World Constitution. Chicago, 
. Pp. 
‘ee — Clark and Louis B. Sohn. Peace Through Disarmament and Charter Revision. July 1953, 
oreword, p. v. 
72 United World Federalists. World Government Highlights. April 1951, p. 13. 
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treaty was one of legitimate. and substantial international concern 
and not essentially a matter of domestic jurisdiction. A change of this 
kind could be brought about without charter amendment. Even 
then, however, the action of the Assembly would be only of a recom- 
mendatory nature and individual states would be free to accept or 
reject the treaty recommendation or could refuse to act at all on the 
grounds that the subject matter was essentially within their domestic 
jurisdiction. 

While there would probably be great difficulty in redefining the 
concept of domestic jurisdiction, it might be possible for organs of the 
United Nations to agree that when domestic jurisdiction is raised in 
a substantial fashion as a bar to treaty drafting in the human rights 
or other fields, the matter of jurisdiction could be settled by seeking 
an advisory opinion from the International Court of Justice. 

Thus the Court might be asked to judge whether the subject matter 
of a convention was essentially within the domestic apnnetien of 
any state. Under the Court statute it could apply tests such as 
international custom and the general principles of international law.” 

Another suggestion which has been advanced is to insert into the 
charter a clause similar to the one in the constitution of the Inter- 
national Labor Organization whereby economic and social treaties 
approved by the United Nations, including any on human rights, 
would be forwarded to the appropriate federal or state legislativ e 
authorities in a federal state for whatever action they might care to 
take. In the United States, this would have the effect of permitting 
the 48 States to consider international agreements on matters involv- 
ing State jurisdiction. 


I]. CoNcLUDING SUMMARY 


Since early in United Nations history, members have been trying 
to define the rather imprecise human rights language of the charter. 
They have attempted to promote those rights by a variety of methods 
ranging from the creation of study groups and the adoption of general 
resolutions on the subject to the negotiation of treaties whic +h have 
been submitted to states with the recommendation of the United 
Nations that they be approved. 

So far as the United States is concerned, strong emotions have been 
aroused in connection with United Nations activities relating to 
human rights. There is a tendency in some quarters, at least, to 
resent even the assumption that any governmental agency or inter- 
national organization might bestow or guarantee rights which are 
inherently and inalienably characteristics of freemen. As a result, 
attempts to construe certain charter provisions in such a way as to 
invalidate domestic law, while not successful, have nevertheless 
created apprehension that the United Nations charter may affect 
internal United States constitutional relationships including the 
relationships between American citizens and their state or national 
government in such a way as to impair important elements of national 
sovereignty. Even the process of negotiating conventions in the field 
of human rights has raised questions as to the legitimate area in which 
international activities may be undertaken without conflicting with 


7 For an analysis of the idea of making the International Court the official organ for the interpretation 
of the charter, see Staff Study No. 8 on the International Court, op. cit. 
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the domestic jurisdiction clause of the charter. That there may be 
some area for such activity, however, is indicated by the fact that 
there has been little, if any, opposition in this country to treaties such 
as those relating to the slave trade, refugees, and stateless persons. 

That there has been concern about the scope of the human rights 
provisions of the charter and the activities of the United Nations in 
negotiating human rights treaties should not obscure the fact that the 
interest of the Organization in the subject has had salutary effects in 
some areas of the world. The rights which Americans view as inher- 
ent and inalienable such as the right to life, to liberty, to freedom of 
speech and the press, are virtually nonexistent in some parts of the 
world. They are goals to which many peoples aspire. The interest 
of the United Nations in these matters has served to focus attention 
upon them. 

The United States has not ratified any of the human rights conven 
tions noted above, not because it does not sympathize with the aspira- 
tions of the peoples to have and assert many of these rights, but largely 
because such treaties might have an effect on internal constitutional 
relationships, because of a concern lest they could limit rights now 
exercised by the American people, or because the conventions are 
viewed as unnecessary in this country. 

Recent policy statements have indicated that while the United 
States is interested in raising the level of practice in the observance 
of human rights throughout the world, it believes that the problem 
can best be approached by methods other than the conclusion of 
treaties on the subject. Secretary of State Dulles, in an instruction 
to the United States representative at the ninth session of the United 
Nations Commission on Human Rights, wrote: 

There is a grave question whether the completion, signing, and ratification of 

the Covenants at this time is the most desirable method of contributing to human 
betterment particularly in areas of greatest need. * * * 
The Secretary suggested that in place of trying to develop an accept- 
able treaty on human rights, the United States delegate should put 
forward other suggestions of metbod, based on American experience, 
for developing throughout the world a human rights conscience which 
will bring nearer the zoals in the charter. He added: 

In making such suggestions, I am sure you will want to give special weight to 
the value of bringing the facts to the light of day, to the value of common dis- 
cussion of problems in the international forum of the Commission on Human 
Rights, and to the value of each country drawing on the experience of other 
countries for inspiration and practical guidance in solving its own problems.” 

In line with this policy the United States representative on the Com- 
mission on Human Rights has proposed a U. N. human rights action 
program which may be summarized as follows: 

(1) Each member of the United Nations would transmit annually 
for consideration by the Commission on Human Rights a report on 
developments and progress achieved in the field of human rights and 
measures taken to safeguard human liberty; and the Commission 
would submit to the Economic and Social Council such comments and 
conclusions on the report and other relevant information as it deemed 
appropriate. The Commission would call the attention of member 
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states to the advisability of setting up advisory bodies, composed of 
competent persons, to assist their governments in the preparation of 
their reports. é 

(2) The Commission would initiate studies of specific aspects of 
human rights on a worldwide basis stressing in these studies general 
developments, progress achieved and measures taken to safeguard 
human liberty, with such recommendations as would be necessary. 
Specific subjects would be selected for study and an adviser, chosen 
by the Secretary-General, would prepare a report on the subject and 
assist the Commission in its consideration of the report. 

(3) The United Nations would provide technical assistance at the 
request of governments, without duplication of the existing activities 
of the specialized agencies, in the form of advisory services of experts, 
fellowships and scholarships, and seminars. The assistance would be 
applicable to any subject in the field of human rights, provided the 
subject was one for which adequate advisory assistance was not avail- 
able through a specialized agency and which did not fall within the 
scope of existing technical assistance programs. 

The Commission on Human Rights has recommended that the 
General Assembly approve a program of technical assistance, but has 
not yet come to any final decisions on the other two proposals advanced 
by the United States. 
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